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Complainant CLARK-BADER, INC. d/b/a TMC LONG DISTANCE

("TMC"), by its attorneys, hereby files this erratum to its

Opposition to Petition for Clarification ("Opposition") filed 'July

23, 1993. TMC's Opposition referenced as an attachment TMC's

Partial Opposition to Defendant's Motion for Order Granting

Immunity (with supporting eXhibits). This attachment, however

was inadvertently omitted from the original copy of TMC's

Opposition filed with the Commission. Accordingly, TMC hereby

files this erratum to correct this omission.

Respectfully sUbmitted,

CLARK-BADER, INC. d/b/a TMC LONG DISTANCE

July 26, 1993Dated:

L~t-{Ii~ /I
Charles H. Heleinjl'~~

GALLAND, KHARASCH, MORSE & GARFINKLE, P.C.
1054 Thirty-First Street, N.W.
Washington, D.C. 20007-4492
(202) 342-5200
Attorneys for Clark-Bader, Inc.
d/b/a TMC Long Distance

No. aI CoP" fIC'd
UltA8CDE
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CERTIFICATE OF SERVICE

I, Michael R. Carithers, Jr., hereby certify that on this

26rd day of July, 1993, I caused a true and correct copy of the

foregoing Erratum to be sent by regular, first-class mail,

postage prepaid, to:

James P. Tuthill, Esquire
Nancy C. Woolf, 'Esquire
Pacific Bell
140 New Montgomery Street, Room 1530-A
San Francisco, CA 94105

and by hand delivery to:

Thomas D. Wyatt, Esquire
Chief
Formal Complaints and Investigation Branch
Federal Communications Commission
Room 107
~250 23rd Street, N.W.
Washington, D.C. 20554

Administrative Law Judge
Walter C. Miller
Federal Communications Commission
Room 213
2000 L. Street, N.W.
Washington, D.C.

Michael R. Carithers, Jr.
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~ PHO at ! 7. Defendant claims that the presiding Judge

Defendant's previous Motion for Granting Immunity as "premature."

In this

CC Docket No. 93-161
File No. E-89-85Complainant,

Defendant.

In the Matter of
CLARK-BADER, INC. d/b/a
TMC LONG DISTANCE,

vs.

PACIFIC BELL,

To: Presiding JUdge Walter C. Miller

Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

Recognizing the need to expedite these proceedings, the

QPPQSITIQN TQ PETITIQN lQR CLARI1ICATION

Complainant CLARK-BADER, INC. d/b/a TMC LONG DISTANCE

that the Presiding Judge clarify his Prehearing Order as released

on June 30, 1993 ("PHO") insofar as the Presiding Judge denied

}
)
)
)
)
)
)
)
)
)
)

------------------)

(ltTMCIt), by its attorneys, hereby opposes the Defendant's request

somehow opined upon the standard and timing for requests for

immunity under 18 U.S.C. S 6004. The Presiding Judge's ruling

simply reflected the need to facilitate these proceedings to

hearing in an "orderly fashion," and that in doing so unnecessary

motions should not be considered unless "absolutely essential."

Presiding JUdge states in the PHO that It[t]rial [c]ounsel should

not squander their own time and abuse the Court's time by

presenting as much evidence as possible without considering its

relevancy, let alone its materiality." PHO at n.7.



spirit, the Presiding Judge denied Defendant's Motion for

Granting Immunity as premature "[gJiven the procedural posture of

this case" although the Motion may be refiled if it is determined

that a ruling on the Motion is -"absolutely essential."

A literal reading of the use of the words "absolutely

essential" demonstrates that the Presiding Judge cannot

reasonably be said to be referring to the standard under 18

U.S.C. § 6004. Indeed, 18 U.S.C. § 6004 is not even mentioned in

the PHO.Y The Presiding JUdge simply states that if testimony

from other sources can "negate" the need for the testimony of the

witnesses in issue, then the need for a rUling on the Motion for

Order Granting Immunity will be obviated (note 3 of the PHO).

Under such circumstances, it certainly detracts from these

proceedings to litigate an unnecessary motion at this time. The

Presiding Judge therefore is not issuing a ruling on the pUblic

interest requirement under 18 U.S.C. § 6004 or any other

requirement in the statute. Rather, the Presiding Judge is

considering only the orderly resolution of these proceedings.~

Y In addition, a literal reading of 18 U.S.C. S 6004(b} shows
that before the pUblic interest determination is properly
considered, the agency must first be considering whether to issue
an order of immunity. Since the Presiding Judge does not reach
this issue in the PHO, he can not reasonably be interpreted as
opining on the public interest requirement of the statute.

1/ Defendant's suggestion that the Presiding Judge "obviously
relies" on what Defendant calls a misinterpretation slights the
intelligence of the President JUdge. See Petition at 2. In
addition to not making reference whatsoever to 18 U.S.C. § 6004 in
using the words "absolutely essential," the Presiding .Judge also
made no reference whatsoever to the Acting Chief's use of the word
"essential" in note 18 of the Hearing Designation Order.

2



,--

Defendant is attempting to create confusion over the PHO that a

reasonable and literal reading clearly does not support.

In addition to requesting clarification of words that do not

need clarification, Defendant also requests "clarification of the

timing of a renewed request for immunity." See Petition at 2.

In support thereof, Defendant states that the PHO "apparently

requires Pacific to sUbpoena these witnesses to the hearing, and

then renew the request if they invoke their 5th Amendment

rights." See Petition at 3. Once again, Defendant would create

confusion out of thin air because the PHO requires nothing of the

kind. Simply, the witnesses at this juncture are not requested

to participate in these proceedings at all -- by subpoena or

otherwise -- unless and until the Presiding Judge makes the

determination that these witnesses' testimony is in fact

necessary and proper under the Presiding Judge's established

evidentiary standards. See PHO at ! 7.

Moreover, Defendant claims that clarification of the timing

to renew a request is needed to avoid disruption of the hearing

schedule. See Petition at 3. However, granting the request for

immunity would disrupt the hearing schedule in a much more

significant fashion. Attached hereto is TMe's Partial Opposition

to Defendant's Motion for Order Granting Immunity (with

supporting eXhibits) in which no less than twelve reasons are

presented why granting an order would, inter AliA, drain

unnecessarily judicial resources, prejudice needlessly the rights

of TMe, and lead inevitably to irrelevant and immaterial
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evidence. As emphasized in TMC's Partial opposition, such

concerns are matters of repeated emphasis by federal tribunals.

~ ~, Alimentae Inc. v. Stauffer, 598 Fe Supp. 934, 941 (N.D.

Ga. 1984) (counsels against admission of duplicative evidence

which creates undue delay, prejudicial delay, prejudicial

emphasis and a focus on irrelevant issues.) (cited at 5-6 of

TMC's Partial opposition.)

At the very least, because the testimony of the witnesses

implicate only the damages aspect of these proceedings, yet is so

heavily tainted with prejudice to TMC, bifurcation of the issues

of liability and damages herein would clearly be needed if the

Motion is granted. See Partial Opposition to Motion at ! 5.

Yet, bifurcation of the liability and damages issues would run

squarely counter to "the orderly dispatch of the commission's

business." See PHO at ! 6. 1/

ThUS, for the foregoing reasons, TMC simply sees no need to

burden these proceedings with clarifications that are not only

}/ TMC concurs with the Defendant's statement that these
proceedings are under a "rigorous schedule." Such a schedule would
certainly be encumbered by the inclusion of Defendant's Motion for
Order Granting Immunity, especially if the need for the Motion is
negated by the testimony of other witnesses. Accord PHO at n.3.
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unnecessary, but would do more harm than good. Defendant's

Petition for Clarification should be denied.

/"~arles H. He ein
Julia A. Waysdorf
Michael R. carithers, Jr.

DISTANCE

GALLAND, KHARASCH, MORSE & GARFINKLE, P.C.
1054 Thirty-First Street, N.W.
Washington, D.C. 20007-4492
(202) 342-5200

Attorneys for Clark-Bader, Inc.
d/b/a TMC Long Distance

Dated: July 23, 1993
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of
CLARK-BADER, INC. d/b/a
THC LONG DISTANCE,

CC Docket No. 93-161
File No. E-89-85Complainant,

Defendant.

vs.

PACIFIC BELL,

)
)
)
)
)
)
)
)
)
)
)

------------------)

By: Presiding Judge Walter C. Miller

ORDER

Upon consideration of the Motion to Accept and the Motion

for Clarification filed by Pacific Bellon JUly 14, 1993, the

presiding JUdge hereby finds that the Motions should be DENIED.

Accordingly, it is ORDERED that the Motions to Accept and

Motion for Clarification filed by Pacific Bell are hereby DENIED.

Date Presiding JUdge



CERTIFICATE OF SERVICE

I, Michael R. carithers, Jr., hereby certify that on this

23rd day of July, 1993, I caused a true and correct copy of the

foregoing opposition to Petition for Clarification to be sent by

regular, first-class mail, postage prepaid, to:

James P. Tuthill, Esquire
Nancy C. Woolf, Esquire
Pacific Bell
140 New Montgomery street, Room 1530-A
San Francisco, CA 94105

and by hand delivery to:

Thomas D. Wyatt, Esquire
Chief
Formal Complaints and Investigation Branch
Federal Communications Commission
Room 107
1250 23rd Street, N.W.
Washington, D.C. 20554

Administrative Law Judge
Walter C. Miller
Federal Communications Commission
Room 213
2000 L. Street, N.W.
Washington, D.C.

Michael R. Carithers, Jr.
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STAMP 81 RETURN

Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

v.

Defendant.

In the Matter of

Pacific Bell Telephone
Company,
A Pacific Telesis Company,

RECEIVED

MAR 2 0 1991

Federal ~nmumcatlons Cumnusslor
Office oflhe Sec'etary

File No. E-89-85

Clark-Bader, Inc., d/b/a
THC Long Distance,

Complainant,

)
)
)
)
)
)
)
)
)
)
)
)
)
)

--------------)
PARTIAL OPPOSITION TO

MOTION FOR ORDER GRANTING IMMVNITX

Clark-Bader, Inc., d/b/a TMC Long Distance ("Complainant" or

"TMC"), by its attorneys, herewith opposes in part the Motion for

Order Granting Immunity ("Motion") filed by the attorneys of

Pacific Bell Telephone Company ("Oefendant" or "Pacific Bell") on

March 7, 1991 in the captioned proceeding. The Motion seeks an

order from the Commission granting immunity to two former employees

of TMC, Cathy Miller and Mitchell Lipkin. THC opposes a grant of

the Motion until the liability phase of this proceeding is

completed. In support whereof, the following is shown.

1. The Common Carrier Bureau bifurcated this proceeding into

two parts. It ordered that the question of liability, whether

Defendant violated the Communications Act and unlawfully denied TMC

equal access, be separated from the question of damages. This

proceeding is currently in the liability phase, but Defendant's

Motion will have the effect of complicating and unnecessarily

confusing the progress of this first phase of the proceeding. The

Defendant's Motion not only raises issues that are irrelevant and



prejudicial in their irrelevance, but whose resolution at this

phase may constitute a potential waste of scarce Commission

resources in light of the bifurcation ruling already made.

2. Reduced to its essence, Defendant's Motion is based on

two equally untenable assertions. Defendant requests immunity for

witnesses who will testify to Complainant's alleged falsification

of customer complaint records, and attempts to tie this testimony

to the liability phase of the proceeding.

Pacific understands that these
witnesses will testify that they
falsified these records at the
ultimate direction of Stephen Bader,
the president of TMC.

Obviously, this testimony is crucial
to Pacific's defense in this matter.
If Pacific's tandem did not cause
damage to TMC' s business, then no
liability can be found. (Emphasis
added. )

Motion at 2-3.

3. A grant of Defendant's Motion prior to the determination

of liability would be procedurally erroneous and prejudicial to

TMC because (1) Defendant should not be allowed to end-run the

Bureau's ruling bifurcating this proceeding when the evidentiary

value of the customer records concerns the level of provable

damages sustained by Complainant, an issue not now before the

Commission: and (2) Complainant is placed at an unfair

disadvantage in the prosecution of its case by having to

repeatedly counter Defendant's misplaced and unfounded reliance on

its vague "understanding" about the nature of the purported

testimony of these witnesses, when the records are not germane to

2



the question of liability and are raised now solely for

prejudicial effect.

ARGUMENT

4. THC has a right to the orderly conduct of its case in

accordance with the Bureau's ruling that the first phase be

limited to establishing Defendant's liability.l A proceeding such

as this may be bifurcated for convenience and to avoid prejudice.

Fed. R. Civ. P. 45{b), 28 U.S.C.; ~ Aetna Cas & Sur. Co. v.

Nationwide Mut. Ins. Co., 734 F. Supp. 204 (W.O. Pa. 1981)

(trifurcating issues because of "substantial risk of prejudice")

~ United states v. Halper, 590 F.2d 422 (2d Cir. 1978) (trying

two different cases together creates prejudicial error). The

Bureau saw good reason to bifurcate this proceeding. Defendant's

attempt to circumvent the Bureau's intent should not be

countenanced due to the procedural prejudice it introduces and the

presently irrelevant nature of the witnesses' purported testimony.

5. The witnesses' purported testimony is not now relevant

because the evidentiary value of the customer complaint records

pertains only to the issue of damages, not liability. Equally

significantly, because THC is confident it can prove liability by

showing that the tandem did not function and by the numerous

records of customer complaints which even Defendant's

1 Complainant is concerned that it is in a very real sense being
deprived of the opportunity to face its accusers by the manner in
which Defendant has sought to employ its "understanding" in this
proceeding, namely by raising it now rather than in the proper
context of the damages phase of this proceeding. It will be
claimed that THC can face it accusers by having the immunity
granted as soon as possible so that it may cross-examine the
witnesses and impeach whatever testimony is given. But this
argument is not persuasive for reasons cited hereinafter.

3
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hypercritical analysis has failed to challenge, it is contrary to

rUdimentary loqic that THC would falsify records for purposes of

showinq liability. Moreover, were the testimony of Defendant's

witnesses capable of impeachinq some of the customer records, many

other customer records remain to show customers were lost due to

the malfunctioning of Defendant's tandem. The need to "falsify"

records therefore simply doesn't exist.: Defendant's insistence

that the evidentiary value of TMC's customer records is relevant

to the issue of liability must be seen for what it so clearly is.

That insistence is no more than an attempt to draw attention away

from the technical and other evidence in the record that

demonstrates that the tandem switch functioned improperly.

6. Defendant's claim of relevancy for the purported

testimony is further weakened by Defendant's own acknowledgement

that its attempts to impeach these records must of necessity apply

only to some of the customer complaint records. Defendant's

attack on the customer records is not all-inclusive, nor could it

be. 3 Concrete evidence exists that directly demonstrates that

customers did in fact quit TMC's service for the reasons alleqed

2 At most, the testimony of Defendant's witnesses addresses an
intent to increase the level of provable damages, which has no
bearinq on the issue at hand, ~, the question of liability.

3 ~ Motion at 2. While Defendant's characterizations of the
status of these records are obviously self-serving, the important
point is that even Defendant recognizes it must deal with a
substantial number of customer records which it cannot dispute
contain evidence of customer cancellation because of service
quality by admitting to the presence of the "40' of the documents
that gg support THC' s claims." (Emphasis in original). This
admission contradicts Defendant's position that the testimony of
these two witnesses is crucial to its defense on liability. Even
were their purported testimony true, that testimony could not
negate the existence of customer records showing cancellation for
poor quality.

4



in the Complaint. While this fact alone does not eliminate the

right of Defendant to explore the evidentiary value of the

customer records, that is an area of inquiry for the stage of

these proceedings dealing with damages, not liability. In other

words, even if THC were found responsible of having changed

records, which it will not be, this would not negate the

culpability of Defendant for having failed its equal access

obligations, of seeking to do harm to THe, of conspiring with

others to impose that harm and of favoring its own self-interests

at the expense of THc. 4

7. Even were the testimony relevant, it should be excluded

as prejUdicial at this stage of the proceedings.

Rules of Evidence provide insight on this point.

The Federal

Rule 403

4

provides for the exclusion of even relevant evidence on grounds of

prejUdice, confusion or waste of time.

Although relevant, evidence may be excluded if
its probative value is SUbstantially
outweighed by the danger of unfair prejUdice,
confusion of the issues, or misleading the
jury, or by cons iderations of undue delay,
waste of time, or needless presentation of
cumulative evidence.

Fed. R. Evid. 403. Alimenta, Inc. v. Stauffer, 598 F. Supp. 934

(N. D. Ga. 1984) (excluding accountant's report as prejUdicial due

to undue emphasis placed on accounting practices). Alimenta

Indeed, if Defendant is shown to be responsible tor such
failures, motivations and conduct, TMC is justified in its
expansive view that the negative business developments it
experienced were the direct result of Defendant's broad range of
misconduct. Defendant may argue that THC' s evidence does not
withstand the rigors of evidentiary analysis, but such an argument
in no way supports a claim that TMC would risk, much less engage
in, intentional altering of evidence.

5
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counsels against admission of duplicative evidence which creates

undue delay, prejudicial emphasis and a focus on irrelevant issues.

1sL. at 941. Additionally, when a proceeding is bifurcated,

discovery into damages is not economical or efficient. Hayden y.

Chalfant Press. Inc. 281 F.2d 543 (9th Cir. 1960) (sustaining

objection to discovery inquiry into damages). In the instant case,

consideration now of testimony irrelevant to damages will result

in prejudice, confusion and waste of time.

8. Under Rule 403, relevant evidence which is a waste of

time may be ignored. The Bureau has already determined that time

will be spent on damages later. Consideration now of testimony

directed at the amount of damages is duplicative and constrary to

the Bureau's original determination that bifurcation would be the

most efficient and expedient means of proceeding.

9. Defendant's constant vague allusions in the liability

phase of this proceeding to its "understanding" about falsified

records is prej udicial . Defendant is clearly attempting to

institute a collateral attack on Complainant's credibility by

engaging in irrelevant character assassination. For example,

Defendant has not attempted to show that evidence concerning its

own malfunctioning tandem is false. Instead, it has attempted to

show that evidence concerning the amount of damages resulting ·from

that malfunctioning tandem may be impeachable.

10. The testimony should also be excluded from this stage of

the proceeding because it only confuses the issue. THC has

technical evidence that Defendant's tandem failed to perform

properly. The admitted amount of unchallenged customer records

shows that the effects of that poor performance were noticed by THC

6



customers and produced adverse business consequences for TMC.

Because Defendant cannot even allege the ability to impeach all

records, it continues to face strong evidence of its own liability.

The purported "testimony" in question must be viewed for what it

is, a side-show designed as a distracting device.

11. Defendant's pursuit of this line of inquiry interrupts

and interferes with THC's presentation of its case on the liability

of Defendant, a liability that if established will also bear

significantly on the credibility of the witnesses Miller and

Lipkin, the evidentiary value of the customer records, and the

vindication of the good name of Mr. Bader. In some respects,

Defendant's attempts to drag its witnesses in out of time merely

demonstrates its own concern with their credibility. Once

liability is established, Miller and Lipkin may not be too

believable, especially in light of the unimpeached customer

complaint records.

12. Nor may Defendant argue that lack of damages shows TMC

was not harmed. Defendant must still be held to its obligations

under the Communications Act, which reqUires the Commission to

prosecute complaints whether or not there are any damages involved.

Even were it assumed, solely for argument's sake, that all customer

records can be impeached, this would not justify a refusal.5888 0 0 13.2 416.831 Tm
(it)Tj
 Tm 0 (justify)Tj
01448 0 0 13.2 440.362 Tm
(can)TjTj
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competitive purposes thereby siphoning off needed capacity to serve

THC's long distance services. Such findings would surely justify

forfei tures and other remedial steps by the Commission in the

pUblic interest.

13. Finally, Defendant's Motion further highlights a curious

aspect of this case, one complainant can no longer ignore.

Defendant's repetitious recitation of some secret knowledge, gained

one knows not where, as to the purported nature of these witnesses'

testimony is most unusual. Witnesses seeking immunity for their

testimony for fear of criminal prosecution do not disclose the

nature of that criminal conduct other than to their own attorney.

14. This is not to say that Defendant could not have come by

its supposed "understanding" by some legitimate means. Here,

however, Defendant's claim of a special "understanding" is being

used to redirect the proper focus of this case and as an

affirmative strategy to undermine the credibility of Complainant.

complainant raises this now both to draw the Commission's attentiontoraisedthe

oftheandtothe ofof theatrestheproper andtheprriimate

Commissiawthistodriontostcteand

theofC o m m i s s i a w toto

topvecustheoftheofof



Complainant will become relevant. At that time also, the issue of

immunity for Miller and Lipkin can be addressed and resolved.

WHEREFORE, THC respectfully requests that Defendant's motion

not be granted during the liability phase of this proceeding.

ARTER & HADDEN
1919 PENNSYLVANIA AVENUE, N.W.
suite 400
Washington, D.C. 20006
(202) 775-7964

Its Attorneys

Dated: March 20, 1991
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CERTIFICATE OF SERVICE

I, Phyllis Daniels, a secretary for the law firm of Arter &

Hadden, do hereby certify that I have, this 20th day of March,

1991, caused to be served copies of the foregoing "Partial

Opposition to Motion for Order Granting Immunity" by United States

Postal Service, first class, postage prepaid, to the following:

Gregory A. Weiss, Esq.
Chief, Formal Complaints and

Investigation Branch
Enforcement Division
Common Carrier Bureau
Federal Communications Commission
Room 6216
2025 M street, N.W.
Washington, D.C. 20554

Thomas David, Esq.
Formal Complaints and

Investigation Branch
Enforcement Division
Common Carrier Bureau
Federal Communications Commission
Room 6216
2025 M Street, N.W.
Washington, D.C. 20554

Nancy c. Woolf, Esq.
Room 1523
140 New Montgomery Street
San Francisco, California

(
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ARTER & HADDEN

1919 Penns~'lnnia .~\"enue. :'I:,W,
Washington. OC. 20006

202n75·7100
Telecopier 2021857·0172
Telex 6502156242·MCI

February 5, 1991

STAMP & RETURN

U-";lf'rJ Dirf'f/ Dial -,"umbo:

(202) 775-7H4

BY HAND DELIVERY

Gregory A. Weiss, Esq.
Chief, Formal Complaints and

Investiqations Branch
Enforcement Division
Common Carrier Bureau
Federal Communications Commission
Room 6216
2025 M street, N.W.
washinqton, D.C. 20544

Re: Clark-Bader. Inc. d/b/a THC Long Distance v. Pacific Bell
Telephone Company. File No. 1-89-85

Dear Mr. weiss:

As promised, this will respond to the January 3, 1991 letter
of counsel for the Defendant in this proceedinq.

While a letter filed in this proceeding is not the usual
procedural vehicle to place facts into the record, the nature of
the allegation contained in the January 3rd letter of Defendant's
counsel and the unsubstantiated basis for its beinq made in the
first place requires a more immediate response.

Affidavit. In an attached affidavit, Mr. Stephen Bader,
President and CEO of Complainant, categorically denies the
alleqation that he "knew" that documents concerning the
deficiencies of Defendant's local exchange access services and
facilities and the adverse impact caused thereby on Complainant's
business, its customers and its ability to complete calls over its
network, which documents Complainant submitted to the Commission,
were false when they were submitted. This unqualified denial
applies to any such documents, whether submitted directly to
Defendant, filed in support of this Complaint or produced in
Answers to Interrogatories filed in this proceeding. Mr. Bader
further denies that, even upon further investigation of these

IA' CUI'F.L~.\'n
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11110 Hunlington Building

Cleveland. Ohill H 115
2161696·1100

lA' COU',\lII( ',~
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Columbu~Ohio 43215
6Hfl21·3155
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Dallas. Texas 75201
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ARTER & HADDEN

Gregory A. Weiss, Esq.
February 1, 1991
Page 2

documents, he now believes that such documents could be
characterized as "false."

In addition, Mr. Bader states that to the best of his
recollection, he never even discussed any such documents with Kathy
Miller or Hitch Lipkin. Any instructions or other information they
received regarding such documents would have come from others
within Complainant's organization. Mr. Bader therefore has no idea
on what basis, conjecture or speculation Miller and Lipkin might
testify as to his involvement with these documents.

Record Review. Complainant's internal investigations of the
documents following the assertions of self-incrimination by Miller
and Lipkin and after consultation with counsel have determined that
the documents do not merit the reliance first placed on them before
they were examined under the strict standards of evidentiary
requirements. Company personnel have therefore been directed to
review all documents. Where questions arise as to the relevance
or accuracy of the content, independent means are being used to
verify that content and its continued relevancy to this proceeding.
If such independent verification is not obtained, those documents
are sequestered until time permits other means of verification to
be explored.

Issue of Records Relates to Damages. The Commission will be
fully informed of the results of this internal investigation when
it is concluded. Complainant intends to present those results in
full when the issue of damages becomes ripe for prosecution. As
the Commission knows, the issue of damages has been deferred
pursuant to a ruling made by the former Deputy Chief of the
Oivision based on the established policy and procedure of deferring
consideration of damage claims until after liability is
established.

Further piscovery. While Complainant has made substantial
progress in developing proof of Defendant's liability precisely as
alleged, that process has unavoidably been deferred in order to
address the Miller/Lipkin assertions. As a result, Complainant has
had to defer follow-up on several demands for further discovery
relating to liability which arise as a result of the depositions
thus far completed. Now that Complainant has completed the first
phase of its review of the circumstances surrounding the
Miller/Lipkin assertions, (additional investigation continues of
the circumstances of how Defendant came into possession of its



ARTER & HADDEN

Gregory A. Weiss, Esq.
February 1, 1991
Page 3

"understanding" about the nature of the Miller/Lipkin testimony)
and its consultant has had an opportunity to review the transcripts
of the depositions, it has been determined that Defendant has
failed to provide several highly relevant documents. A request for
the production of these documents will be filed shortly.

In addition, the deposition of Tom David is to be concluded.
Defendant will be requested to inform counsel of available dates
to conclude that deposition within the next thirty (30) days.
Pending review of the documents identified above, Complainant will
determine the need for further discovery, including the additional
depositions of persons that may be identified in those heretofore
undisclosed documents.

Due Process Concerns. Complainant submits that the Defendant
is not unaware of the potential to detract from the evidence of
liability thus far developed by sensationalizing what it obviously
hopes will be testimony that will undercut proof of the damages
Complainant sustained from Defendant's liability for wilful and
discriminatory denial of adequate access. While such a strategy
is not to be unexpected, the Commission's obligation is to obtain
a full record in an orderly fashion. It is incumbent therefore
that while the Commission continues to stUdy the issues raised by
the immunity requests of Miller/Lipkin, it must assure that the
record on liability is completely and thoroughly developed.

In the performance of that duty, the granting of immunity to
Miller/Lipkin and the attempts to sensationalize their testimony
for advantage are not proper bases to ignore the fundamental ruling
made that the issue of damages is to be determined after the
question of liability is documented. THe therefore will seek the
Commission's exercise of its informed discretion to support all
reasonable requests by Complainant to complete its discovery to the
extent resisted by Defendant, particularly to the extent such
resistance is founded on the immu~y issue. ~

.~ctfUllY .'
// /;, ...

cc:
Nancy C. Woolf, Esq.
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STEPHEN BADER, being duly sworn, deposes and says:

1. I am over eighteen years of age and competent to testify

to the matters contained herein.

2. I am president and chief executive officer of THC Long

Distance ("THC"), plaintiff in this action.

3. In response to the alleqations made by counsel for

Pacific Bell in her January 3, 1991 letter to the commission, I

hereby state that I did not believe, at the time documents

concerning the deficiencies of Pacific Bell's local exchange access

service and facilities and the adverse impact caused by these

deficiencies on THC's business were submitted to the Commission

that such documents were "false."

4. This unqualified denial applies to all such documents,

whether filed in support of this Complaint or produced in Answers



to Interroqatories tiled in this proceedinq, and also applies to

documents submitted directly to Pacific Bell.

5. As a result ot havinq been intormed by counsel that these

documents may not stand up to strict eVidentiary standards, they

are currently being reviewed by company personnel. Despite the

fact that as a result of this review THe may withdraw some of these

documents from the Commission's consideration, I still believe that

the documents as originally presented to Pacitic Bell and to the

Commission provide the most accurate picture of the damages TMC

suffered as a result of Pacific Bell's conduct.

6. Further, to the best of my recollection, I never

discussed such documents with either Kathy Miller or Mitch Lipkin.

Any instructions or other information Ms. Miller or Mr. Lipkin

received regarding such documents would have come from other

individuals within TMC's organization.

7. To the best of my current belief and recollection, I do

not know what basis Ms. Miller or Mr. Lipkin would have for any

statements to the contrary of what I have stated above.

r./?~/ }{!dJtiJ/in-, ~{d/"/
Stephe~Bader

Sworn to before me this

...3/ .s+

KrC-313

day of January 1991

•

OFFICIAL SEAL
'-'. MARK O. NESBIT

.. Notary Public..c.tlfomla
". SAN DIEGO COUNTY

My Camm. Ellp. Mar. 9. 1112


